Expand Your Durable Power of Attorney
A power of attorney is often used, but also often misunderstood.  Basically, a power of attorney allows you to give another person (the agent) legal authority to act on your (the principal’s) behalf.  Most commonly, you would use a durable power of attorney for business, real estate and personal financial matters in order to give another authority to deal with your assets.  You may also use a durable power of attorney to allow someone to make medical and health care decisions for you, if you are unable to do so.  
The power should be “durable,” which means it remains effective even if you become incapacitated.  The durable power of attorney can be of two types, depending upon when the agent has authority to act.  A durable power of attorney can effectively transfer authority to the agent immediately when the power of attorney is signed.  Alternatively, the durable power of attorney can specify that it gives authority to the agent only in the event of your incapacity.  You should discuss with your legal advisor the advantages and disadvantages of each type of durable power of attorney in your plan.  
A durable power of attorney is an important part of your estate plan.  If your estate plan does not include a durable power of attorney and you become incapacitated, then no one has legal authority to make decisions for you.  As a result, your spouse or another family member will have to petition the appropriate court for an order appointing him or her as your legal Conservator (Tennessee) or Guardian (Georgia).  Although your immediate family will be notified of any court proceeding, anyone can ask to be appointed Conservator or Guardian.  Therefore, the person a judge appoints may not be the one you would have chosen.  If your incapacity lasts for months, or even years, it could undermine years of financial and estate planning you have undertaken.  By designating an agent before incapacity, you can clearly communicate your wishes and advise your agent on which issues to consider when making decisions about your property.

State law requires that an agent under a power of attorney is required to act in the principal’s best interests.  Because of this standard (fiduciary duty), several actions are prohibited under state law unless specifically authorized in the written power of attorney.  For example, you may wish to give your agent the power to make gifts on your behalf.  Most states prohibit agents from making gifts unless specifically authorized.  Given proper authorization, your agent can gift up to $11,000 per calendar year to each of one or more individuals (and unlimited amounts for tuition and medical expenses) to continue a program of periodic gifts you may have established before becoming incapacitated.  For prolonged incapacity, this could significantly affect the size of your taxable estate for estate and inheritance tax purposes. 
Another power to grant your agent is the authority to change the beneficiary designations on your retirement plans, IRAs, life insurance policies and annuity contracts.  Although many state laws provide that in divorce, a surviving former spouse is treated as deceased for most or all purposes, one state court recently held that the Employee Retirement Income and Security Act of 1974 (ERISA) took precedence over its state law.  The result was the former spouse inherited her ex-husband’s retirement plan assets because he had neglected to change his beneficiary designation before his untimely death.  If incapacity were to occur shortly after a divorce, most individuals would not want to provide for their former spouse under their retirement plan or life insurance plans beyond what the divorce settlement allowed.

It is also popular to give your agent the authority to transfer assets to your revocable living trust, thus bypassing the probate process.  A revocable living trust typically governs what happens when you become incapacitated and after your death, and should contain broader powers for a successor trustee.  In addition, further expansion of an agent’s authority would be to permit him or her to amend your trust if there is a change of law or in your family circumstances.

A durable power of attorney is an effective tool and a necessary component of your estate plan.  Use of a durable power of attorney with a revocable living trust can provide you even greater flexibility while retaining your desired asset disposition.
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