Fractional Interest Gifts

An effective and tax-wise way to give to your favorite charity, church, ministry or school is to use a “fractional interest gift.”  Such a gift is usually described as one made through a Trust (either during your lifetime or at your death) that provides benefits for both one or more charities and for one or more non-charities (usually yourself, your spouse and your descendants).  Thus the benefits of the Trust are split between charitable and non-charitable purposes.  If made during your lifetime, this type of gift may provide you with a regular stream of income to live on and provide an immediate income tax deduction. 


Much has been written about using appreciated stock or retirement benefits (e.g., your IRA or 401(k) Account balance) to establish a charitable, split interest trust.  These are excellent assets for the purpose.  However, in this article, I want to suggest another idea and method for making a split interest gift – one that does not require a Trust or even that you give up total control and access to the asset donated.
Charitable Deductions for Works of Art and Other Collectibles
We are a society of collectors.  Some collect paintings and sculptures, while others search for rare coins, stamps, books, or pop culture items.  Although you may choose to pass your collectibles to your loved ones, you may prefer donating a work of art or collection to a charitable organization during your lifetime and continuing to enjoy it under a tax-exempt umbrella. 

A lifetime transfer of a work of art or collectible to a charitable organization can save income taxes if it entitles you to a charitable income tax deduction.  At the same time, the lifetime transfer relieves you of the expense and worry connected with maintaining and protecting a work of art or collection.  But what if you want to give away a work of art or collection but you are not fully ready to part with it?  Or if the item is particularly valuable, perhaps you do not want to make such a large gift all at once.  One option is for you to transfer an undivided fractional interest in the work of art or collection. 

Giving It Away a Little at a Time

A transfer of an undivided fractional interest to a charity establishes an immediate charitable deduction for the value of the interest donated.  But, the charity must receive a present interest in the donated item.

For example, Jill B. Collectz transfers an undivided one-sixth interest in a painting to an art museum by deed of gift.  She is entitled to possession of the painting for 10 months each year, and the museum is entitled to use the artwork in furtherance of its tax-exempt purposes for the remaining two months.  Ms. Collectz can deduct the fair market value of one-sixth of the painting on the date of the transfer as a charitable contribution — subject to the permissible income tax limits.

Similarly, if she transfers a 20% interest in a collection of five lithographs, the museum should be entitled to possess the entire collection for 73 days each year, rather than receiving one of the five lithographs outright.  Understandably, the collection’s value is greatly diminished if partitioned since the right to use and enjoy it must be shared with others.  Also, you should not defer the period of initial possession by the charity for more than one year, or you may lose the entire charitable deduction. 

Claiming the Deduction

A charitable donation of property in excess of $5,000 is deductible for income tax purposes only if the value is substantiated or proven.  This $5,000 threshold applies to a single item of property or to the aggregate of similar items of property donated during one calendar year, such as a collection of coins, stamps, books or lithographs.  Similar donated-property items are aggregated regardless of whether all the items are donated to one charity or to multiple charities. 

To substantiate the value of the donation, an appraisal by a qualified appraiser must be attached to the income tax return on which the charitable deduction is claimed. 

Satisfying the Charity’s Related-Use Test 

If the use of the donated item by the charitable organization is not related to its tax-exempt purpose, the amount of your charitable deduction is limited to your cost of the donated item instead of its current fair market value. 

Donations of a fractional interest in a collection will satisfy the related-use rule if you can establish one of the following:

o
The fractional interest in the work of art or collectible is not in fact put to an unrelated use by the charity.  In accepting your gift, the charity may substantiate its intention to use the donated item for its charitable purposes.  To accept a fractional interest in a work of art or collectible, many charities require that you promise to donate the balance to it upon your death, if not earlier.

o
At the time of contribution it is reasonable to anticipate that the work of art or collectible will not be put to an unrelated use by the charity.  For example, a donation of a fractional interest in a painting to an art museum that will display the painting two months each year satisfies the related-use rule, but donating that same painting to the American Red Cross, another public charity, which immediately intends to sell its fractional interest to raise funds for its main efforts, would not meet the rule.  The related-use rule is met if the donee sells or otherwise disposes of only an insubstantial portion of the work of art or collection donated to it.

When you die, the value of the undivided fractional interest you have retained is includible in your estate for estate tax purposes.  That value generally will reflect a discount for lack of marketability, further reducing your estate tax liability.

Making a Charitable Plan

The status of the charity to which you donate a fractional interest is crucial if you are to receive the full charitable deduction for income tax purposes.  Your transfer must be properly documented, and the transfer’s value must be substantiated in the required fashion.  If you are interested in giving away a fractional interest in a work of art or other collectible to a charity, we would be glad to assist you. 
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